EXHIBIT B

BNSF WORK DESCRIPTION AND LOCAL AGENCY WORK DESCRIPTION
AND WORK SCHEDULES '

BNSF Work Description

The BNSF Work shall consist of constructing three railroad bridges, one for each
main line track, at BNSF milepost 14.95 on line segment 71 in the Village of
Western Springs. Each bridge will be 28’ long and 13’ high supported on piles up
to 40’ or driven until impedance. This includes associated signal and track work
required to place the main line tracks carried by these bridges back in service. it
includes only as much excavation as is required to place these bridges; it does
not include excavation down to grade. Additionally, 316 LF of sheet pile will be
driven within BNSF right of way as requested by Local Agency.

For purposes of the costs cited in section 1.a.1 of this Agreement, BNSF Work
does not include the costs associated with flagging for Local Agency’s
contractor(s). '

BNSF anticipates working between the hours of 7:30 AM and 8:00 PM on
weekdays; and for weekend work, BNSF anticipates working either between 5:00
AM and 8:00 PM on two weekends when the new bridges have to be placed in
service and the old track removed or working one or two weekends with the
weekend being a 48 hour consecutive work period (5:00 AM on Saturday to 5:00
AM on Monday) to install the new bridges and remove the old tracks. All of these
hours are subject to force majeure and may extend beyond these hours to
ensure the track has been returmed to a safe operating condition.

The Local Agency grants to the BNSF a variation from its construction work hour
regulations set forth in the Western Springs Village Code in order to allow the
BNSF to perform its Work as mentioned above.

BNSF Work/Construction Schedule:

Construction start for the BNSF Work will be May 1, 2004 or twelve (12) weeks
from execution of the Cooperative Agreement, whichever is later. Substantial
completion of the BNSF Force Work is anticipated to be ten (10) weeks after
construction start, subject to force majeure.

Local Agency Work Description
The Local Agency Work shall consist of constructing at BNSF milepost 14.95 on
line segment 71 in the Village of Western Springs the structural concrete “U”

structure and all necessary excavation under the bridge deck to permit its
construction, concrete slope walls, concrete sidewalk ADA complaint access
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route(s) at entrances, railings and hand rails, structural and non-structural
retaining walls, internal and external lighting, security camera(s) and other
miscellaneous items as shown on the plans.

Local Agency Work/Construction Schedule:

Construction shall commence post BNSF bridge completion on or about
September 15, 2004 subject to the terms stipulated in the BNSF schedule. It is
anticipated that substantial completion of the project (all elements except
landscaping) will be completed in 12 weeks or approximately December 31,
2004. Landscaping will be completed early spring of 2005, as weather permits.
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EXHIBIT “C
COST ESTIMATE

AUTHORITY FOR EXPENDITURE

Ehhkdkkd NOTEH #%%% NOTE #wskskkbwkdhhwhxkakrkkkdds POR INTERNAL USE ONLY A AR AR R Rk Rk kR R AR R R R NQTE ***%x NOTE ***k&kwn*

LOCATION :  WESTERW SPRINGS LINE SEGMENT 71 AFE NUMBER H

PLANITEM NUMBER : 000073813 MILEPOST : 0014.95 RFA NUMBER i 4621904

PROPERTY OF :  BNSF RAILWAY COMPANY DIVISION : CH CPAR NUMBER : COGOC004

CPERATED BY :  BNSF RAILWAY COMPANY SUBDIVISION + CHICAGO BUDGET YEAR + 2004

JOINT FACILITY : METRA TRACK TYPE : 1 BULGET CLASS 7

% BILLABLE () : LOG.O0¢ TAX STATE : IL REPORTING OFFICE : 303
SFONSOR : VP ENGINEERING CENTER/ROLLUP i 54940Q

PURPOSE, JUSTIFICATICN AND DESCRIPTION -
CONSTRUCT 3 EA. MEW BRIDGES AT MP 14.95 ON LS 71 TO BE USED AS PEDESTRAIN UNDERCROSSING IN
WESTERN SPRINGS, IL. - CHICAGO SUBDIVISION. B & B SUPV. W. R. RECKLING. NOTE 100% VILLAGE
& METRA FUNDED SEE DISCRIPTION NOTE. ’ '

LINE BEGIN END
PLAN ITEM SEG BEG MP END MP STATION STATION PROJECT TYPE BUD YEAR
. EEES=ESESss === =xooE=s ===sneE E===== sEoc== mESS=s==== Em=F === =
000073813 71 0014.55 0014.95 WESTERN SPRINGS WESTERN SPRINGS BRIDGE-NEW-CONCRETE ON H PILES 2004

Kk Nkk NOTE #w+% NOTE *h#uwdrhhsdbhkenkhkhsdssrsr POR INTERNAL USE ONLY ***#*tRikAkshrvhdkaNhxhdaks NOTE **4% KNOTE ***xasx

CASH CAPITAL, NONCASH CAPITAL OPERATING EXP REMOVAL COST BILLABLE TOTALS

DEms===

Shug=== Cusnmes =! = =====

W mE======

ERETES SSSSSSasSSSSSng SSSSSSEnosonnss

LABOR COSTS 4] 0 0 ¢ 267,586 267,586
MATERIAL COSTS 4] Q Q Q 359,786 359,786
OTHER COSTS _~ 9 0 0 1} 89,473 89,473
moms mam== E=EaREz S==oxemm=s=s==== =a= —====®sGxs=====n sSa====sazcs=ec=
TOTALS 0 [ 0 0 716,845 716, 845
ENGINEERING SERVICES - KANSAS CITY REVISED ON i 03/30/2004
ESTIMATE REF. NUMBER : 4621904 COSTING DATE : 03/30/2004

PRINTED BY : WASHBURN PRENTED ON s 03/30/2004
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dkkhkkd NOTE **&k+ NOTE hkkhhkkhhhohkk bdeddkkhhkkhkdn FOR INTERNAL USE ONLY Kbskhkhhhh bk AR TR A kR XK dd ke NOTE !r‘*‘l'i NOTE ok ok ok ok k

LOCATION :  WESTERN SPRINGS LINE SEGMENT + 71 AFE NUMBER :

PLANITEM NUMBER : 000073813 MILEPOST : 0014.935 RFA NUMBER 4621904
PROPERTY OF :  BNSE RAILWAY COMPRNY DIVISION : CH CPAR NUMBER 1 C00090004
CPERATED BY :  BNSF RAILWAY COMPANY SUBDIVISION +  CHILICAGO BUDGET YERR v 2004
JOINT FACILITY : METRA TRACK TYPE 11 BUDGET CLASS 7

% BILLABLE () s 100.00 TAX STATE +  IL COUNTY: COOK REPORTING CFFICE : 303
REQUESTER ID ¢ Q891 - WILLIE MERRILL MATL DATE : : SPONSOR : VP ENGIN
PRCJECT TYPE ¢ BNCHP LOCATION CODE : 301941 DEET CODE 1 MOWSB

DOT NUMBER DERATILMENT CODE

PURPOSE, JUSTIFICATION AND DESCRIPTION
CONSTRUCT 3 EA. NEW BRIDGES 28" DBOX (28' LONG X 13 HIGH) - 3 TRACKS W/40' PILES. ***
EXCRVATE TO SET BRIDGES ONLY *** 100% REIMEURSABLE.
NOTE SIGNAL ESTIMATE COST OF MATL AND LRBOR HAS BEEN INCLUDED PER REQUEST ON 01/23/03.

NOTE THE ADDITION OF COST WOW INCLUDES THE SHEET PILEING MATERIAL (NOW 316 LF SHEET PILES}
BMD LRBOR COST PER REQUEST TO BE INCLUDED 1IN THIS RFA.

NOTE THE VILLAGE ( WESTERN SPRINGS ) WILL FUND NO MORE THEN $605,913.00 PER AGREEMENT AND
METRA WILL BE FUNDING THE REMAINING AMOUNT.

kkwdwkd NOTE *rdh NOTE Whhhhhkk kb kb hkhhk bk hkhbnkrk FOR INTERNAL USE ONLY Thwhhhhdhh kb kkhkkh b ddckdk ks ik NOTE LES 2 NOTE dkdkk ok

CASH CAPITAL NONCASH CAPITAL  QPERATING EXP REMOVAL COST BILLABLE TOTALS
LABOR COSTS 0 0 0 0 267,586 267,586
MATERIAL COSTS 0 [} o 0 359,786 359,786
CTHER COSTS 0 0 0 0 89,473 §9,473
TOTALS 0 0 0 0 716,845 716, B45
ENGINEERING SERVICES - KANSAS CITY ' PRINTED ON : 03/30/2004
ESTIMATE REF. NUMBER : 000073813 - 1-46-2L ESTIMATED BY : WASHBURN

COSTING DATE : 03/30/2004 PRINTED BY WASHBURN
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* LABCR SUBTOTAL

1120 319 130
1120 319 130
1120 319 130
1120 319 130

CONSTRUCT BRIDGE - CAPITAL
CONSTRUCT BRIDGE - QPERATING
PLACE SHEET PILING

BRIDGE MATERIAL

EXCAVATION MATERIAL (BRIDGE)
FILL MATERIAL {BRIDGE)

SKREET PILING MATERIAL

* MATERIAL SUBTOTAL

1120 -790 130
1120 790 130

* QTEER SUBTOTAL

* ADDITIVES

* GANG TOTAL

8 240
8 163"
] 291

* LABOR SUBTOTAL

1i2¢ 310 280
1120 300 150

PURCHASE EXPENSE BRIDGE MATL
TRANSPORTATION BRIDGE

PAYROLL ASSOCIATED COSTS
EQUIPMENT EXPENSES

DA LABOR OVERHEADS
PERDIEM

INSURANCE EXPENSES

USE TAX

QFFLINE TRANSPORTATIOR

BAGANG-6M - B&B GANG, 06 MAN

ADJUST RAIL/OTM
REPLACE TRACK PANELS - CAP
UNLOAD BALLAST - ADDITIOM - CAP

BALLAST, FROM ST. CLOUD,
TRACK PANEL,

MN.

* MATERIAL SUBTOTAL

* ADDITIVES

* GANG TOTAL

PRYROLL ASSOCIATED COSTS
EQUIPMENT EXPENSES

DA LABOR OVERHEADS
INSURANCE EXPENSES
MATERTAL HANDLING
ONLINE TRANSPORTATION
USE TAX

OFFLINE TRANSPORTATION

SECGANG~6M - SECTICON GANG (& MAN)

8 400 9911 SIGNAL FIELD LABOR - CAP

* LABOR SUBTOTAL

1120 31% 40¢ 9911 SIGNAL MAINTAINER -

* MATERIAL SUBTOTAL

* RDDITIVES

* GANG TOTAL

& 291

® LABOR SUBTOTAL
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PRYROLL ASSOCIATED COSTS
EQUIPMENT EXPENSES

DA LABOR OVEREERDS
INSURANCE EXPENSES
MATERIAL HANDLING

USE TRX

OFFLINE TRANSPORTATION

136 LB 3% FT RAIL-TIES-

MATERIAL BR REN

SIGMTNER-1M - SIGNAL MAINTAINER {1 MAN)

WORK TRAIN - BALLAST

QTY/ST oT U/M CASH NONCASH OPER REMOVAL
1366.00 87.0 MH 29,769
324.00 0.0 MH 6,445
430.00 0.0 MH 8,554
3g,323 0 6,445 ]
1.0 LS N 195,420
1415.0 cY N 16,639
250.0 CY N 3,500
1.0 LS N 101,875
317,634 0 0 0
1.0 LS 23,450
1.0 LS ) 350
23,800 0 ¢ 0
30,914 5,199
20,297 3,412
34,482 5,799
20,204 3,645
6,042 1,016
20,843
4,001
516,530 0 25,515 0
102.00 178.5 MH 6,778
55,00 96.2 MH 2,596 1,059
14.00 24.5 MH 931
3,527 [+ 6,778 1,059
160,0 NT 1,290
3.0 EAR X 8,708
9,998 0 0 0
2,945 5,467 854
1,866 3,588 560
3,172 6,098 953
555 1,068 167
499
1,480
655
109
24,706 0 22,999 3,593
28.00 0.0 MH 618
618 0 0 0
3.0 DAY 510
510 0 i} 0
498
3z7
556
97
25
33
3
2,670 ] 0 ]
72.00 36.0 MH 3,190
3,190 0 0 ¢



ACCT CST RSN -PPE DESCRIPTLON QTY/ST OT U/M CASH NONCASH OPER REMOVAL
1120 330 130 WORK TRAIN FUEL - BALLAST 2700, 0 GAL 2,187
* MATERIAL SUBTOTAL 2,187 0 [+} )
* ADDITIVES BAYROLL ASSOCIATED COSTS 2,573
EQUIPMENT EXPENSES 1,688
DR LABOR QVERHEADS 2,870
INSURANCE EXPENSES 503
USE TAX 143
* GANG TOTAL WICREW-~3M - WORKTRAIN CREW (3 MaN} 13,154 o 0 0
1120 399 130 ENGINEERING CONTRACT 1.0 LS 2,000
* OTHER SUBTOTAL 2,000 0 0 0
* ‘GANG TOTAL HONE - NO GBNG NEEDED 2,000 0 0 0
B 241 PLACE FIELD WELDS - CAP 106.00 5,3 MH 2,278
* LABOR SUBTOTAL 2,278 0 0 0
1120 308 201 WELDKIT, GENERIC FOR ALL RAIL WEIGHT 12.0 KT £36
* MATERIAL SUBTOTAL 636 0 0 0
* ADDITIVES PAYROLL ASSQOCIATED COSTS 1,837
EQUIPMENT EXPENSES ’ 1,205
DA LABOR OVERHEADS 2,049
INSURANCE EXPENSES 359
) MATERIAL HANDLING 31
! USE TAX a1
OFFLINE TRAMSPORTATION B
% GANG TOTAL HOWELDGANG-2M - WELDING GRNG, 2 MAN 8,444 0 0 0
8 . 400 9911 SIGNAL FIELD LABOR - CAP 384,00 34.5 MH 9,611
* LABOR SUBTOTAL 9,611 1} 1 0
1120 319 400 9911 REPLACE SIGNAL POLES & HARDWARE 2.0 EA 840
* MATERIAL SUBTOTAL 840 0 0 0
* RDDITIVES PAYROLL ASSOCIATED COSTS 7,753
EQUIPMENT EXPENSES 5,088
DA LABOR OVERHEADS 8,647
INSURANCE EXPENSES 1,515
MATERIAL HANDLING 42
USE TAX 55
OFFLINE TRANSPORTATION 10
* GANG TOTAL SIGMTNER-2M - SIGNAL MAINTAINER, 2 MAN 33,561 0 ] ]
FROJECT SUBTOTAL 601,065 0 48,514 3,593
CONTINGENCIES 60,106 0 0 0
BILL PREPARATION FER 3,308 ¢ 242 17
PROJECT GROSS COST 664,479 0 48,756 3,610
LESS COST PAID BY OTHERS 664,479 0 48,756 3,610
PROJECT NET COST 0 0 0 0
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THE B. ¥. §. F. RAILWAY COMPANY
FHEM ESTIMATE FOR
METRA
PLAN ITEM: 000073813
PURPOSE, JUSTIFICATION AND BESCRIPTION
CONSTRUCT 3 EA. NEW BRIDGES 28° DBOX (28* LONG X 13 HIGH) - 3 TRACKS W/40' PILES, *¥*
EXCAVATE TO SET BRIDGES ONLY *** 100% REIMBURSABLE.

NOTE SIGNAL ESTIMATE COST OF MATL AND LABOR HAS BEEN INCLUDED PER REQUEST ON (1/23/G3.

NOTE THE ADDITION OF COST NOW INCLUDES THE SHEET PILING MATERIAL (NOW 316 LF SHERT PILES)

BND LABOR COST PER REQUEST TO BE INCLUDED IN THES RFA.

NOTE THE VILLAGE ( WESTERN SPRINGS )} WILL FUND NO MORE THEN $605,913.00 PER AGREEMENT AND

METRA WILL BE FUNDING THE REMAINING AMOUNT.

DESCRIFTION QUANTITY U/M COST TOTAL $
o gk ok okk kb
LABOR
W ek e ek ke ok
ADJUST RAIL/OTM 280,50 MH 6,778
CONSTRUCT BRIDGE - CAPITAL 1453.01 MH 29,76%
CONSTRUCT BRIDGE - OPERATING 324.00 MH 6,445
PLACE FIELD WELDS - CAP 111.30 MH 2,278
PLACE SHEET PILING 438.00 MH 8,554
REPLACE TRACK PANELS - CAP 151.25 MH 3,655
SIGNAL FIELD LABOR - CADP 28.00 MH 618
SIGNAL FIELD LABOR - CAP 418.56 MH 9,611
UNLOAD BALLAST - ADDITION - CAP 38.50 MH 931
WORK TRAIN - BALLAST 108.00 MH 3,190
PAYROLL, ASSOCIATED COSTS 57,940
EQUIPMENT EXPENSES 38,9020
DA LABOR OVERHERDS 64,626
PERDIEM EXPENSES 23,849
INSURANCE EXPENSES 11,322
TOTAL LABOR COST 267,586 267,586
dedkde ok ok ok Ak .
MATERIAL
AETRARL AN
BALLAST, FROM ST. CLOUD, MN. (v, 160.00 NT 1,290
WORK TRAIN FUEL ~ BALLAST 2700.00 GAL 2,187
TRACK PANEL, 136 LB 3% FT RAIL-TIES-OTM 3.00 EA X 8,708
WELDKIT, GENERIC FOR ALL RAIL WEIGHTS 12.00 KT 636
BRIDGE MATERIAL 1.00 LS N 195,420
EXCAVATION MATERIAL (BRIDGE) i415.00 CY N 16,839
FILL MATERIAL (BRIDGE) 250.00 CY N 3,500
REPLACE SIGNAL POLES & HARDWARE 2.00 EA 840
SHEET PILING MATERIAL 1.00 LS N 101,875
SIGNAL MAINTAINER - MATERIAL BR RENEW 3.00 DAY 510
MATERTAL HANDLING 597
ONLINE TRANSPORTATION 1,480
USE TAX 21,770
OFFLINE TRANSPORTATICN 4,134
TOTAL MATERIAL COST 359,786 359,766
ek ko ok ok
OTHER
Wk o ok ek
ENGIMNEERING CONTRACT 1.00 L8 2,000
PURCHASE EXPENSE BRIDGE MATL 1.00 L8 23,450
TRANSPORTATION BRIDGE 1.00 LS 350
TOTAL OTHER ITEMS COST 25,800 25,800
PROJECT SUBTOTAL 653,172
CON'TINGENCIES 60,106
BILL PREPARATION FEE 3,567
GROSS PROJECT COST 716,845
LESS COST PAID BY BNSF 0
TOTAL- BILLABLE COST 716,845

iManage 1316651
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EXHIBIT “E» .

FORM APPROVED
BY VP-LAW

CONTRACTOR'S
RIGHT OF ENTRY AGREEMENT
FOR CONSTRUCTION PROJECTS ON OR ADJACENT TO PROPERTY OF
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY

This Right of Entry Agreement (“Agreement”) is entered into effective as of 200_, by and
between (“Contractor”), corporation, and The Burlington

Northern and Santa Fe Railway Company (“Railway™), a Delaware corporation.

WHEREAS, Railway operates a freight transportation system by rail with operations throughout the United
States and Canada; and

WHEREAS, [insert the appropriate state/municipal agency here] desires
Contractor to perform certain construction setvices adjacent to and upon Railway’s right of way and/or property, and
Contractor is willing to perform such services.

NOW, THEREFORE, in consideration of Railway entering this Agreement with Contractor and granting
Contractor permission to enter upon the Premises (defined herein), Contractor agrees with Railway as follows: '

SECTION 1. SCOPE OF SERVICES

Contractor [andfor Agency] will perform the following services, hereinafter “described  as
“Work": '

Performance of the Work will necessarily require Contractor to enter Railway’s right of way and property
(“Premises™). Contractor agrees that no work will be commenced on the Premises until ( i) this Agreement is
executed by both Contractor and Railway; and (ii) Contractor provides the Railway with the insurance contemplated
herein. Contractor further agrees that if this Agreement is not executed by the owner, general partner, president or
vice-president of Contractor, Confractor will furnish Railway with evidence certifying that the signatory is
empowered to execute this Agreement.

SECTION 2. PAYMENT OF FEES

[state/municipal agency] will be responsible for paying Contractor for the Work
performed under this Agreement.

SECTION 3. RELEASE OF LIABILITY AND INDEMNITY

Contractor hereby waives, releases, indemnifies, defends and holds harmless Railway for, from and against
all judgments, awards, claims, demands, and expenses (including attomey's fees), for injury or death to all persons,
including Railway's and Contractor's officers and employees, and for loss and damage to property belonging to any
petson, arising in any manner from Contractor’s or any of Centractor's subcontractors’ acts or omissions or any work
performed on or about Railway’s property or right of way. THE LIABILITY ASSUMED BY CONTRACTOR
WILL NOT BE AFFECTED BY THE FACT, IF IT IS A FACT, THAT THE DESTRUCTION, DAMAGE,
DEATH, OR INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OF
RAILWAY, ITS AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE, EXCEPT TO THE EXTENT -
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THAT SUCH CLAIMS ARE PROXIMATELY CAUSED BY THE INTENTIONAL MISCONDUCT -OR
GROSS NEGLIGENCE OF RAILWAY.

THE INDEMNIFICATION OBLIGATION ASSUMED BY CONTRACTOR INCLUDES ANY
CLAIMS, SUITS OR JUDGMENTS BROUGHT AGAINST RAILWAY UNDER THE FEDERAL
EMPLOYEE'S LIABILITY ACT INCLUDING CLAIMS FOR STRICT LIABILITY UNDER THE
SAFETY APPLIANCE ACT OR THE BOILER INSPECTION ACT, WHENEVER SO CLAIMED.

Contractor further agrees, at its expense, in the name and on behalf of Railway, that it will adjust and settle
all claims made against Railway, and will, at Railway's discretion, appear and defend any suits or actions of law or
in equity brought against Railway on any claim or cause of action arising or growing out of or in any manner
connected with any liability assumed by Contractor under this Agreement for which Railway is liable or is alleged to
be lisble. Railway will give notice to Contractor, in writing, of the receipt or pendency of such claims and thereupon
Contractor must proceed to adjust and handle to a conclusion such claims, and in the event of a brought against
Railway, Railway may forward summons and complaint or other process in connection therewith to Contractor, and
Contracior, at Railway's discretion, must defend, adjust, or settle such suits and protect, indemnify, and save
harmless Railway from and against all damages, judgments, decrees, attomey's fees, costs, and expenses growing
out of or resulting from or incident to any such claims or suits.

It is mutually understood and agreed that the assumption of liabilities and indemnification provided for in
this Agreement will survive any termination of this Agreement.

SECTION 4. INSURANCE.

Contractor must, at its sole cost and expense, procure and maintain during the life of this Agreement the
following insurance coverage:

{a) Commercial General Liability insurance. This insurance must contain broad form contractual liability
with a combined single limit of a minimum of $2,000,000 each occurrence and an aggregate limit of at least $
4,000,000. Coverage must be purchased on a post 1998 ISO occurrence form or equivalent and include coverage
for, but not limited to, the following:

¢ Bodily Injury and Property Damage

+ Personal Injury and Advertising Injury
+ Fire legal liability

¢ Products and completed operations

This policy must also contain the following endorsements, which must be indicated on the certificate of insurance:

¢ It is agreed that any workers’ compensation exclusion does not apply to Railread payments
related to the Federal Employers Liability Act or a Railread Wage Continuation Program or
similar programs and any payments made are deemed not to be either payments made or
obligations assumed under any Workers Compensation, disability benefits, or unemployment
compensation law or similar law.

¢ The definition of insured contract must be amended to remove any exclusion or other
limitation for any work being done within 50 feet of raifroad property.

¢ Any exclusions related to the explosion, collapse and underground hazards must be removed.

No other endorsements limiting coverage as respects obligations under this_Agreement may be included on the
policy. '

{b) Business Automobile Insurance. This insurance must contain a combined single limit of at least
- $1,000,000 per occurrence, and include coverage for, but not limited to the following:
+ Bodily injury and property damage
+ Ay and all vehicles owned, used or hired
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{¢) Workers Compensation and Employers Liability insurance including coverage for, but not limited to:

+ Contractor’s statutory liability under the worker’s compensation laws of the state(s) in which
the work is to be performed. If optional under State law, the insurance must cover all
employees anyway.-

¢+ Employers’ Liability (Part B} with limits of at least $500,000 each accident, $500,000 by
disease policy limit, $500,000 by disease each employee.

(d) Railroad Protective Liability insurance naming only the Railroad as the Insured with coverage of at
least $2,000,000 per occurrence and $6,000,000 in the aggregate. The policy must be issued on a standard ISC form
CG 00 35 10 93 and include the following: :

+ Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 31 10 93)
Endorsed to include the Limited Seepage and Pollution Endorsement
Endorsed to include Evacuation Expense Coverage Endorsement
No other endorsements restricting coverage may be added
The original policy must be provided to the Railroad prior to performing any work or services
under this Agreement

> & &+ &

Other Requirements:

All policies (applying to coverage listed above} must not contain an exclusion for punitive damages and
certificates of insurance must reflect that no exclusion exists.

Contractor agrees to waive its right of recovery against Railroad for all claims and suits against Railroad.
In addition, its insurers, through the terms of the policy or policy endorsement, waive their right of subrogation
against Railroad for all claims and suits. The certificate of insurance must reflect the waiver of subrogation
endorsement, Contractor further waives its right of recovery, and its insurers also waive their right of subrogation
against Railroad for loss of its owned or leased property or property under contractor’s care, custody or contrel.

Contractor’s insurance policies through policy endorsement, must include wording which states that the
policy will be primary and non-contributing with respect to any insurance carried by Railroad. The certificate of
insurance must reflect that the above wording is included in evidenced policies. '

All policy(ies) required above (excluding Workers Compensation and if applicable, Railroad Protective)
must include a severability of interest endorsement and Railread must be named as an additional insured with
respect to work performed under this agreement. Severability of interest and naming Railroad as additional insured
must be indicated on the certificate of insurance.

Contractor is not allowed to self~insure without the prior written consent of Railroad. If granted by
Railroad, any deductible, self-insured retention or other financial responsibility for claims must be covered directly
by contractor in lien of insurance. Any and all Railread liabilities that would otherwise, in accordance with the
provisions of this Agreement, be covered by Contractor’s insurance will be covered as if Contractor elected not to
include a deductible, self-insured retention or other financial responsibility for claims.

Prior to commencing the Work, contractor must furnish to Railread an acceptable certificate(s) of
insurance including an original signature of the authorized representative evidencing the required coverage,
endorsements, and amendments and referencing the contract audit/folder number if available. The policy(ies) must
contain a provision that obligates the insurance company{ies) issuing such policy(ies) to notify Railread in writing
at least 30 days prior to any cancellation, non-renewal, substitution or material alteration. This cancellation
provision must be indicated on the certificate of insurance. Upon request from Railroad, a certified duplicate
original of any required policy must be furnished.

Any insurance policy must be written by a reputable insurance company acceptable to Railroad or with a

current Best’s Guide Rating of A- and Class VII or better, and authorized to do business in the state(s) in which the
service is to be provide.
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Contractor represents that this Adgreement has been thoroughly reviewed by contractor’s insurance
agent{s)/broker(s), who have been instructed by contractor to procure the insurance coverage required by this
Agreement. Allocated Loss Expense must be in addition to all policy limits for coverages referenced above.
Ruilroad may reasonably modify the required insurance coverage to reflect then-current risk management practices
in the railroad industry and underwriting practices in the insurance industry.

If any portion of the operation is to be subcontracted by contractor, contractor must require that the
subcontractor provide and maintain the insurance coverages set forth herein, naming Raiiread as an additional
insured, and requiring that the subcontractor release, defend and indemmnify Railroad to the same extent and under
the same terms and conditions as contractor is required to release, defend and indemnify Railroad herein,

Failure to provide evidence as required by this section will entitle, but not require, Raifroad to terminate
this Agreement immediately. Acceptance of a certificate that does not comply with this section will not operate as a
waiver of contractor's obligations hereunder.

The fact that insurance {including, without limitation, self-insurance) is obtained by contractor will not be
deemed to release or diminish the liability of contractor including, without limitation, liability under the indemnity
provisions of this Agreement. Damages recoverable by Railread will not be limited by the amount of the required
insurance coverage.

For purposes of this section, Railread means “Burlington Northern Santa Fe Cotporation”, “The Burlington
Northern and Santa Fe Railway Company” and the subsidiaries, successors, assigns and affiliates of each.

SECTION 5. CONTRACTOR REQUIREMENTS

(a) While on or about the Premises, Contractor must fully comply with Railway's "Contractor
Requirements", including (but not limited to) clearance requirements and personal protective equipment
requirements, Contractor will be responsible for fully informing itself as to Railway "Contractor Requirements”.

{b) Prior to entering the Premises, each person providing labor, material, supervision, or services connected
with the Work to be performed on or about the Premises must complete the safety training program (hereinafter
called, “Railway Contractor Safety Orientation”) at the. following internet website: “conractororientation.com”.
Contractor must ensure that each of its employees, subcontractors, agents or invitees completes the Railway
Contractor Safety Orientation before any Work is performed under this Agreement. Additionally, Contractor must
ensure that each and every employee of Contractor, its subcontractors, agents or invitees possesses a card certifying
completion of the Railway Contractor Safety Orientation prior to entering the Premises. Contractor must renew the
Railway Contractor Safety Orientation annually.

(c) Prior to entering the Premises, the Contractor must prepare and implement a safety action plan
acceptable to Railway. Contractor must audit compliance with that plan during the course of Contractor’s work. A
copy of the plan and audit results must be kept at the work site and will be available for inspection by Railway at all
reasonable times.

{d) When not in use, Contractor's machinery and materials must be kept at least 50 feet from the centerline
of Railway's nearest track. Contractor must not cross Railway’s tracks except at existing open public crossings.

SECTION 6. PROTECTION OF RAILWAY FACILITIES AND RAILWAY FLAGGER SERVICES

{2) The Confractor must give Railway’s Roadmaster {ielephone ) a minimum of thirty (30)
working days advance notice when flagging services will be required so that the Roadmaster can make appropriate
arrangements (i.e., bulletin the flagger’s position). If flagging services are scheduled in advance by Contractor and
it is subsequently determined by the parties hereto that such services are no longer necessary, Contractor must give
the Roadmaster five (5) working days advance notice so that appropriate arrangements can be made to abolish the
position pursuant to union requirements.

(b} Railway flagger and protective services and devices will be required and furnished when Contractor's
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work activities are located over or under of and within twenty-five (25} feet measured horizontally from center line
of the nearest track and when cranes or similar equipment positioned outside of 25-foot horizontally from track
center line that could foul the track in the event of tip over or other catastrophic occurrence, but not limited thereto
for the following conditions:

(1) When in the opinion of the Railway's representative, it is necessary to safeguard the Premises,
employees, trains, engines and facilities.

{2) When any excavation is performed below the bottom of tie ¢levation, if, in the opinion of Railway's
representative, track or other Railway facilities may be subject to movement or settlement.

{3) When work in any way interferes with the safe operation of trains at timetable speeds.

(4) When any hazard is presented to Railway track, communications, signal, electrical, or other
facilities either due to persons, material, equipment or blasting in the vicinity.

(5) Special permission must be obtained from the Railway before moving heavy or cumbersome
objects or equipment which might result in making the track impassable.

(c) Flagging services will be performed by qualified Railway flaggers. The estimated cost for one (1)
flagger is $600.00 for an eight (8} hour basic day with time and one-half or double time for overtime, rest days and
holidays. The estimated cost for each flagger includes vacation allowance, paid holidays, Railway and
unemployment insurance, public lability and property damage insurance, health and welfare benefits,
transportation, meals, lodging and supervision. Negotiations for Railway labor or collective bargaining agreements
and rate changes authorized by appropriate Federal authorities may increase actual or estimated flagging rates. The
flagging rate in effect at the time of performance by Contractor hereunder will be used to calculate the actual costs
of flagging pursuant to this paragraph.

(1) A flagging crew generally consists of one employee. However, additional personnel may be
required to protect the Premises and operations, if deemed necessary by the Railway's representative,

(2) Each time a flagger is called, the minimum period for billing will be the eight (8) hour basi¢ day.

(3) The cost of flagger services provided by the Railway, when deemed necesséry by the Railway's

representative, will be borne by the /Contractor.
(4) The average train traffic per 24-hour period on this route is freight trains at a timetable speed
of  MPHand__  passenger trains at a timetable speedof _ MPHand _ switch engine movements,

SECTION 7. INDEPENDENT CONTRACTOR

Contractor is considered an independent contractor under this Agreement and neither Contractor nor any of
its employees, subcontractors, agents or servants are considered employees of Railway in any respect. Contractor
has the exclusive right and duty to control the work of its employees. All persons employed by Contractor or any of
its subcontractors under this Agreement are the sole employees of Contractor or its subcontractors. Contractor will
be given general directions and instructions regarding the Work to be performed under this Agreement; however,
direct supervision of Contractor’s employees will be Contractor’s responsibility and obligation.

SECTION 8. TRAIN DELAYS

Work performed by Contractor must not cause any interference with the constant, continuous and
uninterrupted use of the tracks, property and facilities of the Railway, it's lessees, licensees or others, unless
specifically permitted under this Agreement, or specifically authorized in advance by the Railway Representative.
Additionally, Contractor must not, at any time, impair the safety of Railway operations or the operations of
Railway's lessees, licensees or other Railway invitees. Delays to freight or passenger trains affect BNSF’s ability to
fully utilize its equipment and to meet customer service and contract obligations. Contractor will be responsible to
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Railway, .including its subsidiaries, affiliated companies, partners, successors and-assigns, for economic losses
resulting from unscheduled delays to freight or passenger trains in accordance with the following:

(a) Train Delay Damages

(1) Contractor will be billed for the economic losses arising from loss of use of equipment and train
service employees, contractual incentive pay and bonuses and contractual penalties resulting from train delays,
whether caused by Contractor, its subcontractors or by Railway performing Work associated with this project.

(2) The parties acknowledge that passenger, 11.S. mail trains and certain other grain, intermodal, coal
and freight trains operate under incentive/penalty contracts with the Railway. Under such arrangements, if Railway
does not meet its contract service commitments, Railway may (i) suffer loss of performance or incentive pay, or {ii)
be subject to a penalty payment. Contractor is responsible for any train performance and incentive penalties or other
contractual economic losses actually incurred by Railway which are atiributable to a train delay caused by
Conftractor, or its subcontractors.

(3) The contractual relationship between Railway and its passenger customers is proprietary and
confidential. In the event of a train delay covered by this Agreement, Railway will share information relevant to any
train delay to the maximum extent consistent with Railway confidentiality obligations. Damage for certain train
delays could be as high as $50,000 per passenger train.

(4) Railway will bill Contractor and Contractor must pay Railway within 30 days of receiving invoices
detailing damages caused by train delays, whether caused by Contractor, its subcontractors or
, or by the Railway performing Work associated with this project. The Contractor will be
billed at a current rate of § per freight train hour for each freight train delayed as determined from
Railway's records, Each delay may cause delays to more than one freight train at the same time, These rates will be
updated annually and Coentractor will be billed at rate per hour in effect at the time the delay occurred.

IN WITNESS WHEREOQF, the parties hereto have caused this Agreement to be executed as of the day and
year first written above. ' '

(Contractor) ' The Burlington Northern and Santa Fe
‘ : Railway Company
By By
Vice President and Chief Engineer
(Title)
Address
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FORM APPROYED
BY VP-LAW

CONTRACTOR'S
RIGHT OF ENTRY AGREEMENT
FOR CONSTRUCTION PROJECTS ON OR ADJACENT TO PROPERTY OF
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY

This Right of Entry Agreement (“Agreement”) is entered into effective as of 200_, by and
between (“Contractor”), corporation, and The Burlington
Northern and Santa Fe Railway Company (“Railway”), a Delaware corporation.

WHEREAS, Railway operates a freight transportation system by rail with operations throughout the United -
States and Canada; and

WHEREAS, [insert the appropriate state/municipal agency here] desires
Contractor to perform certain construction services adjacent to and upon Railway’s right of way and/or property, and
Contractor is willing to perform such services.

NOW, THEREFORE, in consideration of Railway entering this Agreement with Contractor and granting
Contractor permission to enter upon the Premises (defined herein), Contractor agrees with Railway as foliows:

SECTION 1. SCOPE OF SERVICES

Contractor [andfor Agency]l will perform the following services, hereinafier described as
“Work™

Performance of the Work will necessarily require Contractor to enter Railway’s right of way and property
(“Premises™). Contractor agrees that no work will be commenced on the Premises until i) this Agreement is
executed by both Contractor and Railway; and (ii) Contractor provides the Railway with the insurance contemplated
herein. Contractor further agrees that if this Agreement is not executed by the owner, general partner, president or
vice-president of Contractor, Contractor will furnish Railway with evidence certifying that the signatory is
empowered to execute this Agreement.

SECTION 2. PAYMENT OF FEES

[state/municipal agency] will be responsible for paying Contractor for the Work
performed under this Agreement

SECTION 3. RELEASE OF LIABILITY AND INDEMNITY

Contractor hereby waives, releases, indemnifies, defends and holds harmiess Railway for, from and against
all judgments, awards, claims, demands, and expenses (including attorney's fees), for injury or death to all persons,
including Railway's and Contractor's officers and employees, and for loss and damage to property belonging to any
person, arising in any manner from Contractor's or any of Contractor's subcontractors® acts or omissions or any work
performed on or about Railway’s property or right of way, THE LIABILITY ASSUMED BY CONTRACTOR
WILL NOT BE AFFECTED BY THE FACT, IF IT IS A FACT, THAT THE DESTRUCTION, DAMAGE,
DEATH, OR INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OF
RAILWAY, ITS AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE, EXCEPT TO THE EXTENT
THAT SUCH CLAIMS ARE PROXIMATELY CAUSED BY THE INTENTIONAL MISCONDUCT OR
GROSS NEGLIGENCE OF RAILWAY,
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THE INDEMNIFICATION OBLIGATION ASSUMED BY CONTRACTOR INCLUBDES ANY
CLAIMS, SUITS OR JUDGMENTS BROUGHT AGAINST RAILWAY UNDER THE FEDERAL
EMPLOYEE'S LIABILITY ACT INCLUDING CLAIMS FOR STRICT LIABILITY UNDER THE
SAFETY APPLIANCE ACT OR THE BOILER INSPECTION ACT, WHENEVER SO CLAIMED,

Contractor further agrees, at its expense, in the name and on behalf of Railway, that it will adjust and settle
all claims made against Railway, and will, at Rallway's discretion, appear and defend any suits or actions of law or
in equity brought against Railway on any claim or cause of action arising or growing out of or in any manner
connected with any liability assumed by Contractor under this Agreement for which Railway is Tiable or is alieged to
be liable. Railway will give notice to Contractor, in writing, of the receipt or pendency of such claims and thereupon
Contractor must proceed to adjust and handle to a conclusion such claims, and in the event of a brought against
Railway, Railway may forward summons and complaint or other process in connection therewith to Contractor, and
Contractor, at Railway's discretion, must defend, adjust, or settle such suits and protect, indemnify, and save
harmless Railway from and against all damages, judgments, decrees, attorney's fees, costs, and expenses growing
out of or resulting from or incident to any such claims or suits.

It is mutually understood and agreed that the assumption of liabilities and indemnification provided for in
this Agreement will survive any termination of this Agreement.

SECTION 4. INSURANCE,

Contractor must, at its sole cost and expense, procure and maintain during the life of this Agreement the
following insurance coverage:

{a) Commercial General Liability insurance. This insurance must contain broad form contractual liability
with a combined single limit of a minimum of $2,000,000 each occurrence and an aggregate limit of at least §
4,000,000, Coverage must be purchased on a post 1998 ISO occurrence form or equivalent and mclude coverage
for, but not limited to, the following:

+ Bodily Injury and Property Damage

+ Personal Injury and Advertising Injury
+ Fire legal liability

+ Products and completed operations

This policy must also contain the following endorsements, which must be indicated on the certificate of insurance:
¢ It is agreed that any workers’ compensation exclusion does not apply to Railroad payments
related to the Federal Employers Liability Act or a Railroad Wage Continuation Program or
similar programs and any payments made are deemed not to be either payments made or
obligations assumed under any Workers Compensation, disability benefits, or unemployment
compensation law or similar law.

¢ The definition of insured contract must be amended to remove any exclusion or other
limitation for any work being done within 50 feet of railroad property.

¢ Any exclusions related to the explosion, collapse and underground hazards must be removed.

No other endorsements limiting coverage as respects obligations under this_Agreement may be included on the
policy.

(b) Business Automobile Insurance. This insurance must contain a combined single limit of at least
$1,000,000 per occurrence, and include coverage for, but not limited to the following:
¢ Bodily injury and property damage
+  Any and al} vehicles owned, used or hired

(¢) Workers Compensation and Employers Liability insurance including coverage for, but not limited to;
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4 Contractor’s statutory liability under the worker’s compensation laws of the state(s) in which
the work is to be performed. 1If optional under State law, the insurance must cover all
employees anyway.

¢ Employers’ Liability (Part B) with limits of at least $500,000 each accident, $500,000 by
disease policy limit, $500,000 by disease each employee.

(d) Railroad Protective Liability insurance naming only the Railroad as the Insured with coverage of at
least $2,000,000 per occurrence and $6,000,000 in the aggregate. The policy must be issued on a standard ISO form
CG 00 35 10 93 and include the following:

¢ Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 31 10 93)

¢ Endorsed to include the Limited Seepage and Pollution Endorsement

¢ Endorsed to include Evacuation Expense Coverage Endorsement

# No other endorsements restricting coverage may be added

# The original policy must be provided to the Railroad prior to performing any work or services
under this Agreement '

Other Requirements:

All policies (applying to coverage listed above) must not contain an exclusion for punitive damages and
certificates of insurance must reflect that no exclusion exists.

Contractor agrees to waive its right of recovery against Railroad for all claims and suits against Railroad.
In addition, its insurers, through the terms of the policy or policy endorsement, waive their rnght of subrogation
against Railroad for all claims and suits. The certificate of insurance must reflect the waiver of subrogation
endorsement. Contractor further waives its right of recovery, and its insurers also waive their right of subrogation
against Railroad for loss of its owned or leased property or property under contractor’s care, custody or control.

Contractor’s insurance policies through policy endorsement, must include wording which states that the
pollcy will be primary and non-contributing with respect to any insurance carried by Railroad. The certificate of
insurance must reflect that the above wording is included in evidenced policies.

All policy(ies) required above (excluding Workers Compensation and if applicable, Railroad Protective)
must include a severability of interest endorsement and Railfroad must be named as an additional insured with
respect to work performed under this agreement. Severability of interest and naming Reilroad as additional insured
must be indicated on the certificate of insurance.

Contractor is not allowed to self-insure without the prior written consent of Railroad. If granted by
Railread, any deductible, self-insured retention or other financial responsibility for claims must be covered directly
by contractor in lieu of insurance. Any and all Railread liabilities that would otherwise, in accordance with the
provisions of this Agreement, be covered by Contractor’s insurance will be covered as if Contractor elected not to
include a deductible, self-insured retention or other financial responsibility for claims.

Prior to commencing the Work, contracter must furnish to Railread an acceptable certificate(s) of
insurance including an original signature of the authorized representative evidencing the required coverage,
endorsements, and amendments and referencing the contract audit/folder number if available. The policy(ies) must
contait a provision that obligates the insurance company(ies) issuing such policy(ies) to notify Raifroad in writing
at least 30 days prior to any cancellation, non-renewal, substitution or material alteration. This cancellation
provision must be indicated on the certificate of insurance. Upon request from Railroad, a certified duplicate
original of any required policy must be furnished.

Any insurance policy must be written by a reputable insurance company acceptable to Railroad or with a

current Best’s Guide Rating of A- and Class VII or better, and authorized to do business in the state(s) in which the
service is to be provide.
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Contractor represents that this Agreement has been thoroughly reviewed by contractor’s insurance
agent(s)/broker(s), who have been instructed by contractor to procure the insurance coverage required by this
Agreement. Allocated Loss Expense must be in addition to all policy limits for coverages referenced above.
Railroad may reasonably modify the required insurance coverage to reflect then-current risk management practices
in the railroad industry and underwriting practices in the insurance industry.

If any portion of the operation is to be subcontracied by contractor, contractor must require that the
subcontractor provide and maintain the insurance coverages set forth herein, naming Railread as an additional
insured, and requiring that the subcontractor release, defend and indemnify Railroad to the same extent and under
the same terms and conditions as contractor is required to release, defend and indemnify Rafiroad herein.

Failure to provide evidence as required by this section will entitle, but not require, Railroad to terminate
this Agreement immediately. Acceptance of a certificate that does not comply with this section will not operate as a
waiver of contractor's obligations hereunder.

The fact that insurance (including, without limitation, self-insurance) is obtained by contractor will not be
deemed to release or diminish the liability of contractor including, without limitation, liability under the indemnity
provisions of this Agreement. Damages recoverable by Railroad will not be limited by the amount of the required
insurance coverage. '

For purposes of this section, Railroad means “Burlington Northern Santa Fe Corporation”, “The Burlington
Northern and Santa Fe Railway Company” and the subsidiaries, successors, assigns and affiliates of each.

SECTION 5. CONTRACTOR REQUIREMENTS

(a) While on or about the Premises, Contractor must fully comply with Railway's "Contractos
Requirements”, including (but not limited to) clearance requirements and personal protective equipment
requirements, Contractor will be responsible for fully informing itself as to Railway "Contractor Requirements".

(b) Prior to entering the Premises, each person providing labor, material, supervision, or services connected
with the Work to be performed on or about the Premises must complete the safety training program (hereinafter
called, “Railway Contractor Safety Orientation”) at the following internet website: “conractororientation.com™.
Contractor must ensure that each of its employees, subcontractors, agents or invitees completes the Railway
Contractor Safety Orientation before any Work is performed under this Agreement. Additionally, Contractor must
ensure that each and every employee of Contractor, its subcontractors, agents or invitees possesses a card certifying
completion of the Railway Contractor Safety Orientation prior to entering the Premises. Contractor must renew the
Ratlway Contractor Safety Orientation annually.

() Prior to entering the Premises, the Contractor must prepare and implement a safety action plan
acceptable to Railway. Contractor must audit compliance with that plan during the course of Contractor’s work. A
copy of the plan and audit results must be kept at the work site and will be available for inspection by Railway at all
reasonable times.

(d) When not in use, Contractor's machinery and materials must be kept at least 50 feet from the centerline
of Railway's nearest track. Contractor must not cross Railway’s tracks except at existing open public crossings.

SECTION 6. PROTECTION OF RAILWAY FACILITIES AND RAILWAY FLAGGER SERVICES

(a) The Contractor must give Railway’s Roadmaster (telephone ) 2 minimum of thirty (30)
working days advance notice when flagging services will be required so that the Roadmaster can make appropriate
arrangements (i.e., bulletin the flagger’s position). If flagging services are scheduled in advance by Contractor and
it is subsequently determined by the parties hereto that such services are no longer necessary, Contractor must give

. the Roadmaster five (5) working days advance notice so that appropriate arrangements can be made to abolish the
position pursuant to union requirements,

(b) Railway flagger and protective services and devices will be required and furnished when Contractor's
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work activities are located over or under of and within twenty-five (25) feet measured horizontally from'center line
of the nearest track and when cranes or similar equipment positioned outside of 25-foot horizontally from track
center Hne that could foul the track in the event of tip over or other catastrophic occurrence, but not limited thereto
for the following conditions:

(1) When in the opinion of the Railway's representative, it is necessary to safeguard the Premises,
employees, trains, engines and facilities.

(2) When any excavation is performed below the bottom of tie elevation, if, in the opinion of Railway's
representative, track or other Railway facilities may be subject to movement or settlement.

(3) When work in any way interferes with the safe operation of trains at timetable speeds.

(4) When any hazard is presented to Railway track, communications, signal, electrical, or other
facilities either due to persons, material, equipment or blasting in the vicinity,

(5) Special permission must be obtained from the Railway before moving heavy or cumbersome
objects or equipment which might result in making the track impassable.

(¢) Flagging services will be performed by qualified Ratlway flaggers. The estimated cost for one (1)
flagger is $600.00 for an eight (8) hour basic day with time and one-half or double time for overtime, rest days and
holidays. The estimated cost for each flagger includes vacation allowance, paid holidays, Railway and
unemployment insurance, public liability and . property damage insurance, health and welfare benefits,
transportation, meals, lodging and supervision. Negotiations for Railway labor or collective bargaining agreements
and rate changes authorized by appropriate Federa! authorities may increase actnal or estimated flagging rates, The
flagging rate in effect at the time of performance by Contractor hereunder will be used to calculate the actual costs
of flagging pursuant to this paragraph.

(1) A flagging crew generally consists of one employee. However, additional personnel may be
required to protect the Premises and operations, if deemed necessary by the Railway's representative.

(2) Each time a flagger is called, the minimum period for billing will be the eight (8) hour basic day.

(3) The cost of flagger services provided by the Railway, when deemed necessary by the Railway's
representative, will be borne by the /Contfractor.

(4) The average train traffic per 24-hour period on this route is freight trains at a timetable speed
of  MPHand ____ passenger trains at a timetable speed of ___ MPHand ___ switch engine movements.

SECTION 7. INDEPENDENT CONTRACTOR

Contractor is considered an independent contractor under this Agreement and neither Contractor ror any of
its employees, subcontractors, agents or servants are considered employees of Railway in any respect. Contractor
has the exclusive right and duty to control the work of its employees. All persons employed by Contractor or any of
its subcontractors under this Agreement are the sole employees of Contractor or its subcontractors, Contractor will
be given general directions and instructions regarding the Work to be performed under this Agreement; however,
direct supervision of Contractor’s employees will be Contractor’s responsibility and obligation.

SECTION 8. TRAIN DELAYS

Work performed by Contractor must not cause any interference with the constant, continuous and
uninterrupted use of the tracks, property and facilities of the Railway, it's lessees, licensees or others, unless
specifically permitted under this Agreement, or specifically authorized in advance by the Railway Representative.
Additionally, Contractor must not, at any time, impair the safety of Railway operations or the operations of
Railway’s lessees, licensees or other Railway invitees. Delays to freight or passenger trains affect BNSF’s ability to
fully utilize its equipment and to meet customer service and contract obligations. Contractor will be responsible to
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Railway, including its subsidiaries, affiliated companies, partners, successors and assigns, for economic losses
resulting from unscheduled delays to freight or passenger trains in accordance with the following:

(a) Train Delay Damages

(1) Contractor will be billed for the economic [osses arising from loss of use of equipment and train
service employees, contractual incentive pay and bonuses and contractval penalties resulting from train delays,
whether caused by Contractor, its subcontractors or by Railway performing Work associated with this project.

(2) The parties acknowledge that passenger, U.S. mail trains and certain other grain, intermodal, coal
and freight trains operate under incentive/penalty contracts with the Railway. Under such arrangements, if Railway
does not meet its contract service commitments, Railway may (i) suffer loss of performance or incentive pay, or (ii)
be subject to a penalty payment. Contractor is responsible for any train performance and incentive penalties or other
contractual economic losses actually incurred by Railway which are attributable to a train delay caused by
Contractor, or its subcontractors. :

(3) The contractual relationship between Railway and its passenger customers is proprietary and
confidential. In the event of a train delay covered by this Agreement, Railway will share information relevant to any
train delay to the maximum extent consistent with Railway confidentiality obligations. Damage for certain train
delays could be as high as $50,000 per passenger train,

_ (4) Railway will bill Contractor and Contractor must pay Railway within 30 days of receiving invoices
detailing damages caused by train delays, whether caused by Contractor, its subcontractors or
, or by the Railway performing Work associated with this project. The Contractor will be
billed at a current rate of § per freight train hour for each freight train delayed as determined from
Railway's records. Each delay may cause delays to more than one freight train at the same time. These rates will be
updated annually and Contractor will be billed at rate per hour in effect at the time the delay occurred.

IN WITNESS WHEREOQF, the parties hereto have caused this Agreement to be executed as of the day and
year first written above.

{Contractor) ' The Burlington Northern and Santa Fe
: 4

Railway Company
By By

Vice President and Chief Engineer
(Title)
Address
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